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Introduction

Decisions by Texas’ primary environmental agency, the Texas Commission on Environmental
Quality (TCEQ), and by the U.S. Environmental Protection Agency (EPA) directly impact health
and safety and air and water quality in Texas communities. This guide explains how you can
participate in TCEQ and EPA permitting, enforcement, and rulemaking decisions in order to
better protect your community.

How can you use this guide?
¢ To help find online information about sources of pollution in your area
e To learn how to participate in and challenge TCEQ environmental permitting decisions
e To understand how to participate in state and federal environmental enforcement
actions
¢ To help you advocate for changes to existing environmental laws and regulations

Permitting

State and federal laws generally prohibit companies
and individuals from releasing pollution into the air,
water, or onto land unless the release is first
authorized by a permit. Common permits include air,
wastewater, and waste permits, all of which are
issued in Texas by the TCEQ. These permits are
supposed to limit pollution so as to ensure protection
of public health and safety and conservation of
natural resources and habitats.
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If you or your neighbors are concerned about a new
or expanding source of pollution in your community
or want to make sure that a source complies with all environmental requirements, you should
consider participating in the permitting process. Such participation can range from simply filing
written comments on a draft permit or raising your concerns at a public meeting to
participating in a trial-like contested case hearing.

Enforcement

In addition to issuing permits, TCEQ and EPA are responsible for enforcing permits and state
and federal environmental laws. When individuals or companies violate the terms and
conditions of their permits or violate other environmental laws, EPA and TCEQ may investigate
the violation and take legal enforcement action against the violator. Such enforcement actions
may result in money penalties or require corrective action, such as reducing pollution releases.

The public can participate in the environmental enforcement process by documenting
environmental violations, filing complaints with the TCEQ and EPA, and, in some cases,
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commenting on TCEQ or EPA enforcement actions. In addition, individuals can bring their own
environmental enforcement actions for violations of certain federal statutes, regulations, and
permits. Your local government also has authority to enforce many state and federal pollution
laws. If a pollution source near you is violating its permits or is otherwise causing pollution that
creates a threat to public health or safety, you should consider participating in the
environmental enforcement process.

Rulemaking

The Texas Legislature passes many laws that affect the environment and the environmental
public participation process. You can affect those laws by contacting your State Senator and
Representative and urging them to vote for strong environmental protections.

In addition, the TCEQ adopts its own rules to fill in the details of the state environmental laws.
You can participate in TCEQ’s rule development process by signing up for advisory groups and
committees, letting your friends and neighbors know about rulemaking actions that may impact
them, filing a rulemaking petition to ask TCEQ to adopt certain rules, or filing comments on
draft TCEQ rule proposals. In addition, you can challenge an inadequate TCEQ rule in state
court. Similarly, you can participate in EPA’s process for adopting federal rules affecting the
environment.

You should consider participating in the rulemaking process if you believe existing
environmental rules are inadequate, have ideas for improving the environmental regulatory
system, or want to ensure that environmental laws are not weakened.

When to Seek Additional Assistance

This guide is designed to answer basic questions about participating in government permitting,
enforcement, and rule-making actions. State and federal agency processes and environmental
law are complicated and there may be times when its necessary to consult with an attorney or
a technical expert. Please note that in 2015, the Texas Legislature changed many of the rules
related to public participation at TCEQ. This guide reflects the current rules, but older rules
may apply to permit applications filed before September 1, 2015.

If you are confused about the TCEQ's permitting, enforcement, or rulemaking process, you can
contact TCEQ's Office of Public Interest Counsel (OPIC). OPIC attorneys represent the public
interest in TCEQ matters by participating in contested case hearings and assisting people who
are affected by an agency action who do not have an attorney. OPIC attorneys cannot represent
individual citizens, but the attorneys can help by answering questions about TCEQ legal and
hearing processes, enforcement actions, and rules. OPIC can be reached at 512-239-6363. You
can also contact TCEQ's public education program at 800-687-4040.



Chapter One
Public Participation in Environmental Permitting

Federal and state environmental laws require companies or individuals to obtain a permit if
they want to dispose of wastes or discharge pollutants into the air or water. In Texas, most of
these permits are issued by the Texas Commission on Environmental Quality (TCEQ).

Before a company can build a new facility that will release pollution or make certain changes to
an existing polluting facility, the company must obtain a permit from TCEQ.! You can affect
decisions regarding whether a new facility can be built, how a facility is allowed to operate,
what kind of monitoring the facility must conduct, and how much pollution a facility can release
by participating in the state environmental permitting process.

Although it is rare that TCEQ denies a permit, public participation in the permitting process
often results in tighter pollution limits, better controls, and more effective monitoring. If you
are concerned about how a new or expanding source of pollution may impact your property or
community, you should consider participating in the permitting process.

The sections below first describe the general steps in the TCEQ permitting process and then
describe how you can participate in that process. For additional information about
participation in permitting, you can visit TCEQ's web page at:
https://www.tceg.texas.gov/agency/working-with-us/permitting-participation/public-
participation-9-1-2015/.

Permitting Process Overview

TCEQ issues many types of permits, including: air permits, wastewater discharge permits, and
solid waste disposal permits. While the TCEQ permitting processes differ by permit type, there
are some general public participation requirements that apply to most permits. These general
requirements are described below.

Note, that while this section describes the public participation process applicable to many
permits, some TCEQ permitting actions do not require any public participation or require only
some limited form of public participation. Other permitting actions require public participation
only when the TCEQ's Executive Director determines there is significant public interest in the
permit. It is therefore important to confirm the public participation provisions that apply to the
specific permit in which you are interested. TCEQ’s Office of Public Interest Counsel can help
clarify available public participation opportunities.

! While TCEQ issues most environmental permits in Texas, some permits are issued by the Texas Railroad
Commission (e.g. certain permits related to oil and gas or coal mining) or federal agencies such as the U.S. Army
Corps of Engineers (e.g. dredge and fill permit) or U.S. Fish and Wildlife Service (e.g. permits relating to
endangered species).
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What are general permits, standard permits and
permits by rule?

These permits are not customized to details of any particular facility.
They are generic to: (1) certain classes of facilities, such as rock crushers
and pipeline compressor stations, (2) to certain types of equipment, such
as storage tanks, or (3) to certain types of activities, such as maintenance
activities. If a source plans to meet the applicability requirements, it can
opt to meet the pollution limits outlined in the generic permit rather
than applying for an individual, site-specific permit. If a source seeks to
operate under a general permit, permit by rule, or standard permit, it
normally (there are exceptions) simply notifies TCEQ and does not have
to meet public participation requirements.

Generic permits are adopted, renewed, and amended following
procedures similar to the rulemakings described in Chapter 3.

Steps in the TCEQ Permitting Process

For those permitting actions that do allow for public participation, the normal permitting
process can be broken down into five steps:

Step 1: Notice of Receipt of Application and Initial Comment Period

The permitting process normally begins when a company or individual files an application for a
permit. The application may be for a new permit or for a change to an existing permit. TCEQ
reviews the application to see if it is administratively complete, meaning the application
contains all of the parts required by law. If it is not administratively complete, the agency
requests additional information from the permit applicant.

Once TCEQ determines an application is administratively complete, TCEQ issues a Notice of
Receipt of Application and Intent to Obtain Permit (NORI), which describes the location and
nature of the proposed activity, lists contacts at the agency and for the applicant, and identifies
where the public may view and copy the application. It also explains how to submit comments
on the application, get on a mailing list, request a public meeting, and request a trial-like
“contested case” hearing.

Generally, the applicant must publish the NORI in a newspaper of general circulation in the city
or county nearest the permitted site. If the elementary or middle school closest to the site has a
bilingual education program, the notice must also be published in a local newspaper published
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in the language of the bilingual program. Additionally, TCEQ’s Chief Clerk must post all public
notices on the internet.

TCEQ’s Chief Clerk generally mails NORIs to:

e The state senator and representative for the area where facility seeking the permit is
located;

e Parties on the agency’s mailing list;

e Landowners named on certain application maps;

e The mayor and county judge for the area where the facility will be located;

e Local health authorities;

e Other specified state and federal agencies; and

e Parties who have already filed public comments or requested a hearing.

For certain air permits, TCEQ requires the applicant to post signs around the facility property to
provide notice instead of requiring mailed notice.

For many permits, the NORI publication commences the initial public comment period. During
this comment period, you can file comments identifying issues you are concerned about
regarding the facility or application. For some permits, you can also request a public meeting or
contested case hearing. For most air permits, you will lose the opportunity to request a
contested case hearing later in the process if you do not file comments during this first
comment period and specifically request a contested case hearing. Note that at this point in
the process, you will be commenting on the application materials only as the agency will not yet
have drafted a permit.

Step 2: Technical Review

After an application is declared administratively complete, TCEQ begins its technical review of
the application. This process usually involves negotiation — often via email — between the
agency and the company about the limits and requirements to be included in any draft permit.
At the end of the technical review, TCEQ will either issue a draft permit or recommend denial of
the application.

Step 3: Notice of Application and Preliminary Decision and Second Comment Period

A draft permit is issued after the TCEQ has completed a technical review of an application.
TCEQ generally mails notice to people on the notice list; posts notice on its website; and
authorizes the applicant to publish a second public notice in the newspaper. The Notice of
Application and Preliminary Decision (NAPD) includes the TCEQ’s preliminary decision about
whether to issue a draft permit, states the proposed permit limits, and generally triggers the
start of a second public comment period. For many permits (although not all), this comment
period provides an opportunity to request a public meeting, contested case hearing, or both.
At this stage in the process, you will be able to review and submit comments on the actual draft
permit.



Step 4: Final Decision to Issue or Deny Permit

The decision to grant or deny a permit can be made by either the TCEQ Executive Director or
the TCEQ Commissioners.

A. Decision by Executive Director

TCEQ’s Executive Director is authorized to grant a permit only if the Executive Director
determines that: (1) public notice requirements have been satisfied and the Executive Director
has responded to all timely filed public comments; (2) the application meets all statutory and
administrative criteria; (3) the application raises no new issue requiring interpretation of
commission policy; (4) the Executive Director’s staff and the Office of Public Interest Counsel
(OPIC) do not raise objections; and (5) the application is uncontested, such that there are no
pending requests for rehearing or for a contested case hearing, any prior requests have been
withdrawn or denied, and/or all issues have been settled.

In addition, the Executive Director can act on an application for an air permit amendment,
modification, or renewal that would not result in an increase in allowable emissions and would
not result in the emission of an air contaminant not previously emitted.

Once the Executive Director makes a final decision on a permit, the Chief Clerk’s office will mail
a “decision letter” to the applicant, any person who submitted comments or a request for
hearing, any party on the mailing list, and OPIC. This letter includes the Executive Director’s
response to comments; the decision to issue or deny the permit; and instructions on how to
contest the decision. Generally, you can challenge the Executive Director’s decision by: (1)
filing a request for a contested case hearing, (2) filing a request for reconsideration, or (3) filing
a motion to overturn.

B. Decision by the Commissioners

If a permit application does not meet the criteria for action by the Executive Director, then the
application is referred to the Chief Clerk and is scheduled for action by the TCEQ
Commissioners. The TCEQ has three Commissioners, all appointed by the Governor of Texas.
The applicant, Executive Director, OPIC, and all persons who commented or requested a
contested case hearing or rehearing will receive mailed notice of the commissioners’ meeting.

At the Commissioners’ meeting, if there is no request for a contested case hearing (or if the
Commissioners deny all contested case hearing requests), then the Commission may take final
action to issue or deny the permit.

If there is a request for a contested case hearing and the Commission grants that request, the
application is referred to the State Office of Administrative Hearings (SOAH). SOAH is a
separate state agency that conducts independent hearings for other state agencies. When the
commission refers a matter to SOAH, it will set a date by which the SOAH judge(s) are expected
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to issue a proposal for decision on the permit. The Commission may also limit the scope of
issues that can be raised during the contested case hearing.

The contested case hearing process is described in more detail below. After the hearing, the
SOAH judge(s) makes a recommendation as to whether the permit should be issued or denied,
either as is or with changes. The SOAH judges’ recommendations are then sent to the TCEQ
Commissioners, who make the final decision regarding whether to issue the permit. The TCEQ
Commissioners are not required to follow the SOAH judges’ recommendations.

Once the Commission acts to issue or deny a permit, a decision letter, including notice of the
action and information regarding filing a motion for Rehearing, are sent to the applicant,
Executive Director, OPIC, and anyone who timely filed a public comment, request for
reconsideration, or contested case hearing.

Step 5: Challenging TCEQ's Permitting Decision

Procedures for challenging a permitting decision vary depending on the type of permit and
whether the decision was made by the Executive Director or the TCEQ Commissioners. These
administrative procedures must generally be followed before you can challenge a TCEQ
permitting decision in court. In some cases, if you choose to challenge a TCEQ decision in state
district court, that lawsuit must be filed while your administrative challenge is still pending.

A. Administrative Procedures to Challenge the Executive Director’s Decision

If the Executive Director decides to issue a permit, you have a few ways to challenge this
decision.

i.  Request for Contested Case Hearing

For many types of new permits and certain amendments to existing permits you can request a
contested case hearing within 30 days of the date of the Executive Director’s decision letter.
The main exception is for certain air permits for which you must request a contested case
hearing during the comment period following the NORI. However, your request for a contested
case hearing will be valid only if is it based on comments you made on the permit application
during the public comment period. Therefore, it is of the upmost importance that you make
comments during the public comment period and that these comments are as detailed and
comprehensive as possible.

ii.  Request for Reconsideration

After the Executive Director mails a decision letter, any person can file a request for
reconsideration asking the TCEQ Commissioners to reconsider the Executive Director’s decision.
The request for reconsideration must be filed no later than 30 days after the date of the
decision letter, and must include your name, address, phone number, and an explanation of
why you believe the decision should be reconsidered.
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iii. Motion to Overturn

If no request for a contested case hearing or reconsideration is filed and the executive director
issues the permit, any person can file a motion to overturn the Executive Director’s decision
within 23 days after the mailing date of the notice of signed permit. Your motion should explain
why the TCEQ Commissioners should review and overturn the Executive Director’s decision. If
the Commission does not act on the motion to overturn within 45 days of the mailing date, the
request is denied, unless TCEQ has extended the 45-day window.

B. Procedures to Challenge a TCEQ Commission Decision

If the TCEQ Commissioners grant a permit request, you can file a motion for rehearing asking
them to reconsider their decision. The motion for rehearing may address issues referred to
SOAH by the Commissioners; issues added by the judges at SOAH as part of the contested case
hearing; issues the Commissioners declined to refer to SOAH for a hearing; or issues regarding
the Commission’s decision on an application.

The motion for rehearing must be submitted within 25 days after the Commission’s decision is
signed. If the Commissioners do not act on the motion within 55 days after the decision was
signed, the motion is overruled by operation of law. In the absence of a timely motion for
rehearing, a decision or order of the commission is final on the expiration of the period for filing
a motion for Rehearing. If a party files a motion for rehearing, a decision or order of the
commission is final and appealable on the date of the order overruling the motion or on the
date the motion is overruled by operation of law. A motion for rehearing must be filed before
you can challenge in court a TCEQ commission decision to grant a permit request.

C. Appeal to Travis County District Court

Finally, if you believe a permit issued by the Commission does not meet all of the legal
requirements, you can file suit in Travis County District Court seeking judicial review of the
agency’s final action. You must file the petition with the Travis County District Court no later
than 30 days after the effective date of the commissioners’ decision. If you think you may want
to challenge a permit decision in court, you will likely want to consult with an attorney as early
as possible in the permitting process. NOTE: you may have to file an appeal in court before the
TCEQ denies your motion to overturn. Legislation has been introduced in the 2017 Texas
Legislative session to address this peculiarity, but the prospects for that legislation are, of
course, unknown.

How to Participate in the Permitting Process
Make sure you get notice of permitting actions

In order to participate in the permitting process, you need to know if a facility in your area is
seeking a permit. Notice of TCEQ permitting actions is generally published in the newspaper,

10


https://www.ischool.utexas.edu/EnvLawClinic/doku.php?id=permitting:motion_to_overturn
https://www.ischool.utexas.edu/EnvLawClinic/doku.php?id=permitting:appeal_to_travis_county_district_court
https://www.ischool.utexas.edu/EnvLawClinic/doku.php?id=permitting:notice

sent by mail to persons on the TCEQ mailing list, posted on the fence of certain facility sites,
and/or posted on TCEQ's website. The best way to ensure that you do not miss a public notice
is to ask TCEQ to put you on the mailing list to receive public notices for permitting actions in
your county. It is important to note that the mailed notice does not explicitly identify the
beginning or end date for the public comment period. The mailed notice states the number of
days that the comment period is open and that the notice period begins on the publication date
of notice in the newspaper. Therefore, to determine the deadline for filing your comments, you
will need to determine when notice was published in the newspaper.

How do | get on a mailing list?

If you submit a comment, request a public meeting, or request a contested
case hearing on an application, you will be added to the mailing list for that
application.

In addition, you can send a written request to the TCEQ Chief Clerk, including
your complete name and address, asking to be placed on a mailing list. (Office
of the Chief Clerk, MC 105, TCEQ, PO Box 13087, Austin, TX 78711-3087).

There are two types of mailing lists that you can ask to be placed on: (1) the
permanent mailing list for a specific applicant and permit number, or (2) the
permanent mailing list for a specific county (which includes all air, water and
waste notices for that county). Note that if you are interested in a particular
facility, you will need to ask to be placed on the mailing list for all of that
facility’s permits, and there may be many of them.

In addition to getting on a mailing list, TCEQ has an online searchable public notice database,
for public notices published on or after December 17, 2004. This database is located at
https://www.tceq.texas.gov/agency/cc/pub notice.html. For public notices published between
January 1, 1995 and December 17, 2004, only basic information is provided online.

As noted above, publication in the newspaper of the first notice (the “NORI”) generally triggers
the start of a comment period, during which you can file written comments, request a public
meeting, and or request a contested case hearing. The notice will identify the length of the
public comment period and whether there is the opportunity to request a public meeting
and/or contested case. As a general rule, the first comment period runs for 30 days following
the publication of public notice. However, if a public meeting is held on the application after the
close of the public comment period, the comment period will generally be extended to allow
for the submission of oral and written comments offered at the public meeting. There are,
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however, numerous exceptions to the general rule. If you are uncertain about the public
participation opportunities for a particular permit application, contact OPIC or the TCEQ Public
Education Program.

Review Application and Files

Once you've received notice about a pending permit application, you have to decide whether or
not to participate in the permitting process. To do this, you will want to review the permitting
files. TCEQ is required to provide the public with a copy of the completed permit application for
review at a public place within the county where the facility will be located. This location should
be identified in the public notice and is usually a local library. In addition, permitting files will
be available at the TCEQ’s Austin office and, in some cases, at the TCEQ regional office. In order
to view a directory of all of the TCEQ regional offices, visit the following link,
http://www.tceq.texas.gov/about/directory/maps_index.html.

The permitting file should include: all of the application materials, TCEQ’'s summary of the
application, identification of the TCEQ engineer assigned to the application, and
correspondence between the TCEQ and the party requesting the permit. The file may provide
insights into aspects of the permit that the TCEQ's permitting engineer is concerned about. The
permitting file is often kept in the Austin office of the TCEQ engineer drafting the permit, so it is
a good idea to call the file room and ask that the current permitting file be made available
before visiting the file room. It is often easier and more efficient to convince the TCEQ to
address your concerns before the agency issues a draft permit. If you are concerned about a
particular facility, it is a good idea to contact the permitting engineer assigned to that facility
and express your concerns to him or her early in the process.

File Comments

If you want to affect a TCEQ permitting decision, you should file written comments. Your
comments should raise all potentially relevant factual and legal issues. To assist you in
identifying relevant issues, the charts included in the Attachment to this Guide summarize the
legal and factual issues identified by Texas statues and the Texas Administrative Code as
relevant to different permitting actions.

Your odds of securing a more protective permit or, even, of securing an application denial are
much greater if you can work with a technical expert to identify technical problems with the
permit application.

It's better to be over-inclusive, rather than under-inclusive, when drafting comments. The
TCEQ is only required to respond to comments filed during the public comment period. In
addition, should you decide to request a contested case hearing, the issues in the hearing will
be limited to those that you raised in public comments.

Public comments can be made by mail, in person, or online. Faxed comments must be
accompanied by mailed comments within three days.
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Addresses for Public Comment

Office of the Chief Clerk, MC 105
TCEQ

PO Box 13087

Austin, TX 78711-3087

Office of the Chief Clerk

TCEQ

12100 Park 35 Circle, Bldg F
Austin, TX 78753

Comment by Fax: (512) 239-3311

Comment Online: http://www.tceq.texas.gov/about/comments.html

Comment by Mail:

Comment by Hand Delivery:

Request a public meeting

TCEQ may hold a public meeting during the technical review of an application to inform the
public about the application and take comments. Public meetings are intended to allow the
public to ask questions of the applicant and TCEQ and to offer oral public comments.

For some permits, TCEQ is required to hold a public meeting if one is requested by any person.
However, for many permits, requests for public meetings will be granted only if: (1) the TCEQ
Executive Director determines there is “significant interest” in the permit application or (2) the
request for public meeting is made by a legislator or other elected official. If you would like a
public meeting, it is therefore useful to coordinate with neighbors to ensure that a significant
number of people request the meeting. You can also call your state legislator and ask that he or
she request a public meeting.

Public meetings are generally divided into two parts. The first part provides the public with a
chance to ask questions of the applicant and TCEQ. The second part gives the public the
opportunity to offer formal comments that will be included in the legal record maintained for
that particular permit application. Only comments made during the second part of the meeting
go into the record and require an official written response from TCEQ. Thus, if you attend a
public meeting, be sure to make any comments that you want included in the official record
during the second, formal portion of the meeting. It is best if you submit any detailed
comments in writing at the meeting or within the comment period, although oral comments
made at a public meeting can still be very important as discussed below.

Public meetings are an optional part of the process, and you will not waive future rights by not
requesting a public meeting, as long as you file written comments by the comment deadline.
However, public meetings can be useful as a way to get the applicant or the TCEQ to answer
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specific questions, raise public awareness about the permit application, and increase media
attention. If you request a public meeting, the public comment deadline will generally extend
until the close of the public meeting.

TCEQ maintains an online calendar of public meetings and hearings on permitting cases at
https://www.tceq.texas.gov/agency/hearings/calendar.html.

Request a Contested Case Hearing

A contested case hearing is a legal proceeding similar to a civil trial before a judge. The hearings
are conducted at the State Office of Administrative Hearings (SOAH), which is an independent
agency that holds hearings for numerous state agencies. These types of hearings can be
complex, legalistic, and expensive, and it can be very beneficial to seek legal assistance.
Nevertheless, members of the public with no legal or technical training have participated
effectively on their own, or with procedural guidance from TCEQ’s Office of Public Interest
Counsel (OPIC).

Contested case hearings are valuable because they provide an opportunity to question the
permit applicant’s experts (the engineers, modelers, and others who helped draft the permit
application) and to obtain additional information from the applicant. Hearings also allow you to
call your own expert witnesses to explain why you believe the permit application should be
denied or the draft permit changed. At the hearing, it is presumed that the draft permit meets
all legal and technical requirements and that it adequately protects human health and safety,
the environment, and physical property. The person challenging the permit bears the burden to
produce evidence that demonstrates that the draft permit violates a specifically applicable
state or federal legal requirement.

At the end of the hearing, the SOAH Administrative Law Judge (ALJ) drafts a Proposal for
Decision (PFD), which is submitted as a recommendation to the TCEQ Commissioners. The PFD
recommends whether the draft permit should be granted, denied, or granted subject to certain
changes. It also includes a list of determinations regarding the facts and law applicable to the
permit. It is important to remember, however, that the TCEQ Commissioners do not have to
follow the ALJs’ recommendations.

How to file a contested case hearing request

For many types of new permits, as long as you filed comments during the comment period, you
can request a contested case hearing within 30 days after the date of the TCEQ’s decision letter
issuing the permit. The request must be based on issues that you raised during the comment
period. For certain air permits a contested case hearing must be requested by an affected
person by the close of the first comment period following the NORI. For some other new
permits and many types of permit changes, there is no contested case hearing opportunity.

If you want to request a contested case hearing, you can include your request as part of your
public comments.
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A request for a contested case hearing must include:

e The requestor’s name, physical address, and daytime phone number;

e The permit number and permit applicant’s name (or facility name);

e A statement clearly requesting a contested case hearing;

e The location of the requestor’s home, business or property that is affected and its
distance from the proposed facility;

e A detailed explanation of how the requestor qualifies as an “affected person” (i.e. the
requestor would be negatively impacted by the proposed facility or activity in a manner
that is distinct from the facility’s effect on the general public), including the uses of
property that may be impacted by the proposed permit;

e Any relevant factual evidence, such as the information in the application, photos,
complaint logs, videos, or expert affidavits; and

e A list of the disputed factual issues that the requestor would like to raise as part of a
contested case hearing.

In any request for a contested case hearing, the requestor must demonstrate that he or she is
an “affected person.” An affected person is “one who has a personal, justiciable interest related
to a right, duty, privilege, power, or economic interest affected by the application."2 A person
whose health, safety, or use and enjoyment of property may be adversely affected by a
permitting decision should qualify as an affected person, whereas having an interest shared by
the general public is not enough to qualify as an affected person. For example, someone who
lives near a refinery and regularly sees and smells its air emissions should qualify as an affected
person for purposes of challenging a refinery expansion permit that would increase the facility’s
air emissions. A person who does not live near the refinery but has a general concern for air
quality likely would not qualify.

Questions TCEQ Asks in Determining if Requestor is an
“Affected Person”

Is the claimed interest protected by law? What are the distance
restrictions or other limitations in the law on the affected interest?

Is there a relationship between the claimed interest and proposed activity
of the permit applicant?

Is there a likely impact on the health, safety, and use of property of the
person claiming an interest by the proposed activity of the permit
applicant?

Is there is a likely impact on the affected person’s use of a natural
resource by the proposed activity of the permit applicant?

230 Tex. Admin. Code 55.256.
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If a governmental entity requests a contested case hearing, TCEQ will consider whether the
Legislature has given the entity the legal authority over, or interest in, the issues related to the
permit application. For example, a city clearly has an interest in the water quality of a river
running through a city park. However, a town 50 miles from a proposed waste disposal facility
may have a difficult time gaining status as an affected person. State agencies, except river
authorities, cannot request a contested case hearing or qualify as an affected person.

If an organization or group requests a contested case hearing, the request must identify one or
more members of the group who are personally “affected persons”, include the members’
names and physical addresses, and explain how the group’s purpose is related to the interest it
is trying to protect through the permit challenge. For example, if a draft permit would allow
waste discharges from an industrial plant to enter a nearby lake, a local fishing organization
might seek to have tighter restrictions imposed on the permit applicant’s discharge. The
organization would need to demonstrate that at least one (and ideally several) of its members
qualify as individually-affected persons®, list those persons’ names and their addresses in the
contested case hearing request, and explain that the purpose of the organization includes
protecting local aquatic environments in order to preserve fishing opportunities for its
members.

The TCEQ Commissioners will decide whether to grant any request for a contested case
hearing. The Chief Clerk will set the hearing request for a TCEQ Commissioner’s agenda meeting
and will mail notice of the meeting to the hearing requestor, the applicant, the Executive
Director and OPIC. At any time up to 23 days before the commission meeting, the TCEQ
Executive Director, OPIC, or the applicant can file a written response to any contested case
hearing requests. The hearing requestor can then file a written reply to any responses up to
nine days before the commission meeting.

In deciding whether to grant a request, the Commissioners will consider: the merits of the
application and supporting information in the record, the executive director’s analysis and
opinions, and any other expert reports, affidavits, opinions, o